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Demystifying Tax Avoidance 

We read with great interest the article “Iras recovers $10m from high-earning tax avoiders; returns of 145 

doctors, dentists under scrutiny” (“the Article”) published by Salma Khalik in The Straits Times on 15 

October 2018.  

 

The Article deals with tax avoidance. Tax avoiders rely on loopholes in the tax laws to unfairly reduce their 

tax liabilities. However, “tax avoidance” is a technical legal term and it might be useful to explain the 

concept.  

 

What is Tax Avoidance? 

Tax avoidance occurs where a business arrangement is entered into for the main purpose of avoiding or 

reducing tax. Tax avoidance may be contrasted with legitimate tax planning, where the main or sole 

purpose of the business arrangement is not to avoid or reduce tax but to carry out a commercial 

transaction.  

 

In tax avoidance, the arrangements are often artificial and contrived, and difficult to justify on the grounds 

of commercial (non-tax) reasons. It would not make commercial sense for the taxpayer to enter into such 

an arrangement if not for the tax benefits. 

 

Tax avoidance was explained in the Singapore Court of Appeal case of AQQ v CIT in 2014. In general terms, 

the court ruled that a business arrangement would be considered tax avoidance if its main purpose was to 

avoid or reduce tax; and it was not carried out for genuine commercial reasons. 

 

  

  



 

 

 

 

  

Effects of a Finding of Tax Avoidance 

Where tax avoidance is found, IRAS may disregard 

the arrangement and impose tax as if the 

arrangement did not exist. The arrangement 

continues to exist for all other legal purposes. For 

example, if an individual sets up a company for the 

sole reason of tax avoidance, IRAS can unwind the 

tax benefits by taxing the individual as if the 

company did not exist. However, the company 

remains able to enter into contracts with its 

suppliers. There is no penalty for tax avoidance, 

and it is not a criminal offence. 

 
The Law Relating to Tax Avoidance in 
Singapore 

 

A Question of Intention 

As noted above, an arrangement would generally 

be regarded as tax avoidance if its main purpose 

was to avoid or reduce tax; and it was not carried 

out for genuine commercial reasons.  

 

The court ruled that in considering whether there 

were genuine commercial reasons, one must look 

at the subjective motive of the taxpayer in 

entering into the arrangement and the subjective 

consequences that the taxpayer intended to have 

as a result. In other words, did the taxpayer 

knowingly enter into the transaction with the 

purpose of avoiding tax? The reason for entering 

into the transaction to avoid tax must be a main 

purpose and not a secondary purpose. In the 

writers’ opinion, the reason may not even be 

logical or reasonable, but as long as it is genuinely 

held, it will qualify as the reason for entering into 

the arrangement. This of course does not preclude 

the court from drawing inferences on what took 

place when the arrangement was entered into. 
 

Importantly, the court noted that this means that 

similarly structured transactions may be taxed 

differently depending on whether the taxpayer had 

actually intended to avoid tax.  

 

Thus, regardless of the arrangement entered into by 

the taxpayer, as long as the taxpayer personally and 

genuinely did not have tax avoidance as his main 

purpose, he should not be penalised by IRAS, even if 

there was a tax benefit that eventually arose from 

the arrangement.  
 
The Cause for Concern  

Given that the law requires the subjective intentions 

of the taxpayer to be considered, the examples in 

the Article can at most be useful illustrations of tax 

avoidance. The point is this: Simply because an 

arrangement falls within one of the listed examples 

does not necessarily mean that there must have 

been tax avoidance. 

 

Legitimate Reasons for Incorporation 

In Example 1 of “Multiple Companies for One 

Business” in the Article, the doctor only sees patients 

in his sole clinic but sets up four companies, to bill 

each patient, according to their address. The income 

is thus split amongst four companies. This is likely to 

be tax avoidance because it is difficult to see what 

genuine commercial reasons exist for such an 

arrangement. But this arrangement is unlikely in 

practice.  

 

What could perhaps be more common is where a 

doctor sets up four clinics, each of which is 

separately incorporated. He might then see patients 

at any of the four clinics, billing each patient based 

on the clinic which the patient was seen at. In this 

case, there might be a variety of non-tax reasons 

why the doctor might choose to adopt such a 

structure, such as limiting any potential claims to the 

assets of a particular company; charging lower rates 

in locations or hospitals with less well-to-do patients; 

and carving out parts of the medical business for 

sale.
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The point is that there are a variety of non-tax 

reasons for incorporation and tax avoidance may not 

be a main purpose. In many cases encountered, the 

set up was advised by senior colleagues and 

business advisers; the doctors in those cases would 

not have had, as a main purpose, tax avoidance 

motives. In such a case, it is not entirely clear if 

IRAS would still be entitled to unravel the tax 

benefits conferred by the arrangement. 

 

Understanding IRAS’s Position 

 

While IRAS has very helpfully provided some 

guidance on its views it must be remembered that 

the law mandates a subjective test that requires an 

examination of the motives of a taxpayer in setting 

up the arrangement. After all, a company is a 

legitimate business structure recognised by the law. 

The Income Tax Act recognises the place of a 

company as a legitimate business vehicle, and 

confers tax benefits to promote the use of 

companies as a business structure. 
 

Firms which have had no intention of tax avoidance 

should not panic just because their company 

structure resembles those highlighted by IRAS.  

 

The views herein are the authors’ and do not 

represent those of Tan Peng Chin LLC and the 

Singapore Management University. 

 

This client update is meant to provide general 

guidance and should not be taken as legal advice. If 

you need legal advice on your specific fact situation 

please do not hesitate to contact the writers. 
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